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Thomas Gilcreest

v.
Magill.Alexander W.

chancery—writ writPractice in assistance. A of assistance willof
against person possession premisesnot issue a in of under a ren-decreesold

party, possession beganin a suit which not ifdered to he was a his before the
lite,party, pendentecommencement the hisbeing comingof suit. Not a innor

suit,way by adjudicatedin arights are no affected and not inthe will be
summary upon amanner motion for writ.

Appeal the Circuit of thefrom Court La Salle county;
E. Hollister,Hon. Madison Judge, presiding.

was a a decree ofThis an underbyapplication purchaser
a of assistance. The facts areforeclosure and for writsale,

stated in the of the court.opinion

Avery forMessrs. & appellant.Bushnell

■CavarlyA. forMr. W. appellee.

thethe of court:Mr. Justice Lawrence delivered opinion

a certain realRobert Wade uponOne purchased mortgage
the one Cleave becamedecree,and at the sale underestate,

certificate ofHe afterwards thethe pur-purchaser. assigned
anfiled affidavitthe The latterchase to appellee.Magill,

theGilcreest, to in ofbe possessionthe appellant,showing
he to surrenderand that refused pos-premises,mortgaged

him to cause. Thea rule showsession, and for uponpraying
and that heGilcreest provedrule was and appearedgranted,

a leasethe under five years’had taken of premisespossession
of the suit to fore-the commencementfrom Wade, before

in from that time to theand remainedhadclose, possession
to bill of foreclosure. There-He was not a .thepartypresent.

he deliver themade an order that possessionthe courtupon
which orderto from Gilcreest appealed.Magill,



Deltzer et at. v. Scheuster. 301A. D. 1865.]

Syllabus.

This same wasorder made.erroneously pointThe was
the ofterm, 1864, in casethis at the Ottawabefore court

that a writ of assistancev. It was there heldBrush Farlee.
not a in ofpossessioncould issue person premisesagainst

in he nota decree rendered a suit to which wassold under
a if the commencementhis beforeparty, possession began

¡Not lite,of suit. a nor in pendentethe party comingbeing
the behis are in no affected and cannotrights suit,way by

in this manner. The for theorderadjudicated summary
be setof will aside.delivery possession

reversed.Decree

DeltzerSallie et al.

v.

Otto Scheuster.

of,Widow—right separateproperty. right1. to The aof to herwidow
separate personal property, wills,under the 48th ofsection the statute of is

by failingnot affected her to renounce the of a willbenefits in which land was
bydevised to her her husband.

10,2. chapterStatutes—construction 34,Section ofof the Revisedof.
Statutes, estate,”must apply “personalbe construed to to other than setthat
apart her 48th chapterto under the ofsection the of wills.

separate3. Widow—how to Althoughallowance beraised. the widow is to
be considered a creditor of allowance,the estate to the separateextent of her
and entitled the realto have estate sold for payment, yetits if the will of the

separate parcelshusband devise real children,of estate to her and histo the
fund paymentfor the of her allowance should not exclusivelybe raised from

children,the estate the but apportioneddevised to should be between that and
her,the estate accordingdevised to to respectivetheir values.

4. apportioningHomestead. In the burden between the widow and chil-
dren, homestead,the being in the occupancy widow,of the but devised to the
children, should not be taken theinto account or ordered to be sold.

Appobtionment op5. bubden. Where there is a common fund, in the
parties,hands of different to a burden,liable common the burden should be

equally borne.
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